Insurance Highlight:
What Your General Liability

Policy is NOT Covering
By Steve Smith, Jr., CIC, CIRMS

In today’s litigation prone |
society, Property Owners m

and Managers need to

anticipate, prevent, and
prepare for exposures be-
yond the average property
and slip and fall liability
claims. The legal environ-
ment is ever-changing
and, therefore, so are the
exposures that Property Owners need to be protecting them-
selves against. The definition of what Property Owners are
“legally responsible” for continues to evolve and with it, so does
their exposure. The question is: are these new areas of expo-
sure going to be covered by the Property Owners insurance
program? If they're relying only on their basic General Liability
policy the answer is: probably not.

I'd like to highlight two areas of Liability exposure that are grow-
ing in terms of frequency of claims, both of which would not
typically be covered by a General Liability policy. The two ar-
eas are:

1. Employment Related Practices Liability (EPLI) and,
2. Tenant Discrimination Liability.

It is a common misconception that Employment Related Prac-
tices Liability and Tenant Discrimination lawsuits would be af-
forded coverage by a basic General Liability policy. Or perhaps
itis believed that a Property Manager's Errors and Omissions
insurance policy would fill in the coverage gap. These assump-
tions cannot and should not be made. Below I'd like to high-
light these exposures and suggest how best to protect yourself.

Claims Trend: Tenant Discrimination

In 20086, there were 27,706 complaints of housing discrimina-
tion to the National Fair Housing Alliance. According to the
U.S. Housing & Urban Development department, 76% of all
complaints by the National Fair Housing Alliance in 2001 were
associated with rental discrimination. These are alarming
trends.

Tenant Discrimination lawsuits are on the rise in the form of
alleged violations of the Fair Housing Act due to occupancy
standards, discrimination based on gender, race, disability, re-
ligion and sexual harassment. In these cases it does not mat-
ter if the discrimination allegation was legitimate or not, or even
if it actually occurred; you can still be sued. Beyond actual ten-
ant claims, there have been lawsuits filed not by a tenant but by
an applicant who claimed financial discrimination because of
credit/lease terms offered. There is also a rise in Class Action
suits against Property Owners filed alleging “unlawful” or
“undisclosed” application fees, application procedures, tenant
fees, etc. The frequency of claims filed in this area is on the
rise and will not be covered by a basic General Liability policy.
The scary part is that the exposure of what is at risk extends

beyond the monetary
damages that might
result from a lawsuit:
your Company’s repu-
tation is also at risk.

How can you pro-
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tect yourself?

Some insurance pro-

grams can be modified to include Tenant Discrimination on the
Owner's package policy, but it is not common. Also, some
Property Management Errors & Omissions policies may offer a
sub-limit of coverage for this but it is very limited. So assuming
the exposure is high, a stand-alone policy is likely your best
bet. Tenant Discrimination liability insurance can be obtained
as a monoline Liability policy with conditions and terms in-
tended to cover the exposure of owning, managing and leasing
to multiple tenants. This type of insurance protects Property
Owners and managers from allegations and suits from current,
prospective and former tenants, and any other non-employee
alleging discrimination, harassment, and/or wrongful eviction.
Tenant Discrimination insurance can provide coverage
against claims based on the Fair Housing Act, Fair Credit Re-
porting Act, class action lawsuits, claims brought by HUD or
similar local authorities, and public relations expenses usually
up to a certain sub-limit. Tenant Discrimination policies are
also relatively inexpensive with minimum premiums starting at
$2,000.

Claims Trend: Employment Related Practices Liability
Employment Related Practices claims can result from alleged:

Sexual harassment

Discrimination
Wrongful termination
Breach of employment contract

Negligent evaluation
Failure to employ or promote
Wrongful discipline

Deprivation of career opportunity
Wrongful infliction of emotional distress
Mismanagement of employee benefit plans

How can you protect yourself?

Of course, the best way to protect yourself from employment
related practices claims is to prevent them from happening in
the first place. Educate your managers and employees in an
effort to minimize the potential problems from occurring at all.
Also, proactive human resource procedures should be imple-
mented. Some procedural tools include:

Post corporate policies throughout the workplace and place
them in employee handbooks so policies are clear to eve-
ryone.

e Create effective hiring and screening programs to avoid
discrimination in hiring.

e Show employees what steps to take if they are the object
of harassment, sexual or otherwise, or discrimination by a
supervisor. Make sure supervisors know where the com-
pany stands on what behaviors are not permissible.
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